
Legislative Powers (and 

Limitations)
of the Georgia General 

Assembly

1



Plenary Power

“The General Assembly shall have the power to make 

all laws not inconsistent with this Constitution, and not 

repugnant to the Constitution of the United States, 

which it shall deem necessary and proper for the 

welfare of the state.”

Ga. Const. art. III, sec. VI, par. I (emphasis added)

This means that Constitutional provisions, whether in the 

State or federal Constitution, are the only restrictions or 

limitations on the General Assembly’s legislative powers.

(This is different from the powers of the U.S. Congress, in 

that the Congress has no powers other than those 

which are specifically or by necessary implication 

conferred by the federal Constitution.)
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3May Make You Feel Like This . . .

However . . .



Federal Limitations 4



Constitutional Issues: The 

Supremacy Clause

“This Constitution, and the Laws 

of the United States which shall 

be made in Pursuance thereof; 

and all Treaties made, or which 

shall be made, under the 
Authority of the United States, 

shall be the supreme Law of the 

Land; and the Judges in every 

State shall be bound thereby, 

any Thing in the Constitution or 

Laws of any State to the 
Contrary notwithstanding.”

U.S. Const. art. VI, clause 2
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Equal Protection

 Classifications or differing treatment 

based upon gender, race, religion, 

etc. are generally prohibited.
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Due Process

 The state generally cannot deprive persons of 

life, liberty, or property without prior notice 

and a hearing before an impartial decision 

maker.

 Additionally, certain fundamental rights, such 

as marriage and educating one’s children, 

enjoy heightened protection.
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Impairment of Contract

 A legislature generally cannot statutorily 
interfere with existing contracts.

 Caution should be exercised when a law 
could interfere with the freedom of private 
parties to contract or do business freely –
price fixing of a product is generally not 
acceptable.
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Federal Statutory and 

Regulatory Issues

 The State must act in accordance 

with the authority granted by 

federal laws and regulations, e.g. 

federal industrial hemp cultivation 

and production requirements.

 State legislation may implicate 

state agencies’ qualification for 

federal grants and loans. 
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Georgia Constitutional 

Limitations
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“Ironic” Limitations on the 

General Assembly’s Power
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“You’re so powerful that some 

things you just can’t do!”



Abridgement of Powers--“Don’t Tie 

Your Own Hands (or Those of Your 

Successors)”

“The General 

Assembly shall not 

abridge its powers 

under this 

Constitution. No law 
enacted by the 

General Assembly 

shall be construed to 

limit its powers.” 

Ga. Const. art. III, sec. 
VI, par. III
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Delegation of Legislative Power

“The legislative, judicial, and executive 
powers shall forever remain separate 
and distinct; and no person discharging 
the duties of one shall at the same time 
exercise the functions of either of the 
others except as herein provided.”

Ga. Const. art. I, sec. II, par. III

“The legislative power of the state shall 
be vested in a General Assembly which 
shall consist of a Senate and a House of 
Representatives.” 

Ga. Const. art. III, sec. I, par. I

EXAMPLE: DeKalb Ethics Board members 
appointed by non-state governmental 
entities.
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State Separation of 

Powers
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 GGA not subject to Open Records Act:

 “As a separate branch of the 

government with the power to adopt 

and enforce its own rules regarding its 

internal operations, the General 

Assembly was not included in the 

Sunshine Law.”  Inst. for Justice v. Reilly, 

351 Ga. App. 317, 320 (2019), cert. 

denied.
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Regulatory Rulemaking and the 

Administrative Procedure Act

 While state executive agencies may 
be authorized by the General 
Assembly to promulgate rules and 
regulations to carry out statutory 
directives, the General Assembly also 
has the ability to override most such 
rules. O.C.G.A. § 50-13-4(f).

 Separation of powers requires the 
General Assembly to provide sufficient 
guidance to the executive branch for 
promulgating rules and regulations.
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General Appropriations Bill

• The General Appropriations bill is 
the one bill which the General 
Assembly is Constitutionally 
required to pass each year.  Ga. 
Const. art. III, IX, II(b).

• A General Appropriations bill 
cannot contain substantive law 
authorizing agencies to take 
actions not already permitted by 
general law and cannot alter 
agency powers derived from 
general law.  1991 Op. Att’y Gen. 
91-26.

“The general appropriations 

bill shall embrace nothing 

except appropriations fixed 

by previous laws; the ordinary 

expenses of the executive, 

legislative, and judicial 

departments of the 

government; payment of the 

public debt and interest 

thereon; and for support of 

the public institutions and 

educational interests of the 

state. All other appropriations 

shall be made by separate 

bills, each embracing but one 

subject.”

Ga. Const. art. III, sec. IX, par. 

III
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Revenue Estimates: 

The Executive Branch Kicks the 

Budget Off

 The Executive branch has the first bite at 

the apple in that the Governor sets the 

annual and amended fiscal year revenue 

estimates and sends his proposed 

budgets to the General Assembly. In 

other words, the Governor has set the 

total amount that the General Assembly 

has to work with for the budget along 

with where the Governor thinks it should 

be spent.
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Key Takeaway: General 

Assembly Taketh to Giveth

 The General Assembly can diverge from 

many items in the Governor’s proposed 

appropriations, but not all.

 The General Assembly may not spend 

more than the revenue estimate, so the 

money generally comes from eliminating 

certain expenditures proposed by the 

executive branch.
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A Right to Investigate
O.C.G.A. § 28-5-6

 In connection with their duties, the House 

Budget and Research Office and Senate 

Budget and Evaluation Office may 

request information and material from all 

state departments, boards, bureaus, 

commissions, committees, authorities, 

and agencies in connection therewith, 

and those executive agencies must 

comply.
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After the Fact: Deviations from 

the Appropriations Act
 Deviations after the passage of the 

Appropriations Act:

 Rejection: Unlike other Acts, the Governor can 

make some line item vetoes here, and can 

also tell executive branch agencies to 

disregard certain language inserted into the 

Appropriations Act by the General Assembly.

 The Unintended: In general, the General 

Assembly cannot bind the Executive Branch 

through the Appropriations Act -- Each budget 

unit can generally use the funds appropriated 

to it as it deems fit – even in a manner that is 

inconsistent with the expressed intent of the 

General Assembly.

21



Further Deviations:

 Tenured - Under the Constitution, the 

Board of Regents generally has 

unfettered control over the use of funds 

that are appropriated to it.

 Withholding Allotments?? 

In FY20, the Governor withheld allotments 

to certain budget units in an effort to keep 

expenditures within actual revenues as 

actual revenues were projected to fall 

short of the revenue estimate used for the 

Appropriations Act.
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The Bench

 The Judicial 

Branch enjoys 

some special 

protections for 

its 

appropriations.
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A New Beginning

 At the end of the year, any 

remaining funds lapse, and the 

process begins anew.
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Other Limitations Under 

the State Constitution
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Dedication of State Revenue 

(“Earmarking”)

“Except as hereinafter 
provided, the appropriation 
for each department, officer, 
bureau, board, commission, 
agency, or institution for 
which appropriation is made 
shall be for a specific sum of 
money; and no 
appropriation shall allocate 
to any object the proceeds 
of any particular tax or fund 
or a part or percentage 
thereof.”

Ga Const. art. III, sec. IX, par. 
VI(a)
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Gratuities
“Except as otherwise 

provided in the Constitution, 

(1) the General Assembly shall 

not have the power to grant 

any donation or gratuity or to 

forgive any debt or obligation 

owing to the public, and (2) 
the General Assembly shall 

not grant or authorize extra 

compensation to any public 

officer, agent, or contractor 

after the service has been 

rendered or the contract 

entered into.”

Ga. Const. art. III, sec. VI, par. 
VI(a)
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Retroactive Laws; Ex Post Facto 

Laws; Laws Impairing Contracts

Laws that “reach back” 

and punish conduct that 

was not criminal at the 

time it was committed or 

that impair vested rights 

under contracts already 

entered into prior to the 

effective date of the 

legislation are prohibited.

”No … ex post facto law, retroactive law, or laws impairing the 
obligation of contract …  shall be passed.”

Ga. Const. art. I, sec. I, par. X
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Bills of Attainder

”No bill of attainder … 

shall be passed.”

Ga. Const. art. I, sec. I, 

par. X
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Proceed with 

caution when 

introducing a bill 

that could cut short 

an incumbent’s term 

of office.  This can 

be done directly or 

indirectly.



Local and Special Laws: 

Preemption

“… [N]o local or special law 

shall be enacted in any case 

for which provision has been 

made by an existing general 

law, except that the General 

Assembly may by general law 

authorize local governments by 

local ordinance or resolution to 

exercise police powers which 

do not conflict with general 

laws.”

Ga. Const. art. III, sec. VI, par. 

IV(a)
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Home Rule Powers: 

Counties

Home Rule Powers of Counties 

are provided by the Georgia 

Constitution.

“The governing authority of each 

county shall have legislative 

power to adopt clearly 

reasonable ordinances, 

resolutions, or regulations relating 

to its property, affairs, and local 

government for which no 

provision has been made by 

general law and which is not 

inconsistent with this Constitution 

or any local law applicable 

thereto. … This, however, shall not 

restrict the authority of the 

General Assembly by general law 

to further define this power or to 

broaden, limit, or otherwise 

regulate the exercise thereof….” 

Ga. Const. art. IX, sec. II, par. I(a).
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Home Rule Powers: Limits on Counties

The power granted to counties … shall not be construed to extend to the 

following matters or any other matters which the General Assembly by general 

law has preempted or may hereafter preempt, but such matters shall be the 

subject of general law or the subject of local acts of the General Assembly to 

the extent that the enactment of such local acts is otherwise permitted under 

this Constitution:

(1) Action affecting any elective county office, the salaries thereof, or the 

personnel thereof, except the personnel subject to the jurisdiction of the county 

governing authority.

(2) Action affecting the composition, form, procedure for election or 

appointment, compensation, and expenses and allowances in the nature of 

compensation of the county governing authority.

(3) Action defining any criminal offense or providing for criminal punishment.

(4) Action adopting any form of taxation beyond that authorized by law or by 

this Constitution.

(5) Action extending the power of regulation over any business activity 

regulated by the Georgia Public Service Commission beyond that authorized by 

local or general law or by this Constitution.

(6) Action affecting the exercise of the power of eminent domain.

(7) Action affecting any court or the personnel thereof.

(8) Action affecting any public school system.

Ga. Const. art. IX, sec. II, par. I(c)

32



Home Rule Powers:

Cities

Home Rule Powers of Cities are 

specified by general law.

O.C.G.A. Title 36, Chapter 35.

“The General Assembly 

may provide by law for 

the self-government of 

municipalities and to that 

end is expressly given the 

authority to delegate its 

power so that matters 

pertaining to 

municipalities may be 

dealt with without the 

necessity of action by 

the General Assembly.”

Ga. Const. art. IX, sec. II, 

par. II
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Home Rule Powers: Limits on Cities

Limits on Home Rule Powers of cities are 

provided by statute.  O.C.G.A. § 36-35-6.
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City Charters and Chapter 

35

 O.C.G.A. § 36-35-7 provides in pertinent part that “[n]o 
local or special laws shall be enacted on subject matters 
over which municipal corporations are authorized to act 
pursuant to this chapter.”  O.C.G.A. § 36-35-3(b) 
authorizes municipal corporations to amend most 
aspects of their charters by home rule ordinance, with a 
few exceptions set forth in O.C.G.A. § 36-35-6.  The 
upshot of these provisions is that in almost no instance 
are both a municipal corporation and the General 
Assembly authorized to amend the same subject matter 
in a municipal charter.

 Exceptions that come to mind are annexations under 
Title 36, Chapter 36 of the O.C.G.A., reapportionment 
pursuant to O.C.G.A. § 36-35-4.1.  Of course, the General 
Assembly may always enact a completely new charter, 
Jackson v. Inman, 232 Ga. 566 (1974).
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Population Bills

”No population bill, as the 
General Assembly shall define 
by general law, shall be passed. 
No bill using classification by 

population as a means of 
determining the applicability of 
any bill or law to any political 
subdivision or group of political 
subdivisions may expressly or 
impliedly amend, modify, 
supersede, or repeal the 
general law defining a 
population bill.”  Ga. Const. art. 
III, sec. VI, par. IV(b)

Practically any new population 
bill has been prohibited since 
1997.  Old population Acts can 
only be adjusted for census 
changes or be repealed.
O.C.G.A. § 28-1-15
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Enrolled Act Rule

 : “[a] duly enrolled act properly authenticated by the 
regular presiding officers of both houses of the 
General Assembly, approved by the Governor, and 
deposited with the Secretary of State as an existing 
law, will be conclusively presumed to have been 
enacted in accordance with the constitutional 
requirements."  Capitol Distrib. Co. v. Redwine, 206 Ga. 
477, 484-485 (1950).” 

 In Battallia v. Columbus, 199 Ga. App. 897 (1991), the 
Georgia Court of Appeals used this concept to hold 
that Macon-Bibb County was not required to prove 
that the local act that consolidated its government 
was precleared in accordance with federal Voting 
Rights Act.
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Office of Legislative Counsel V. 

Attorney General

 While the Georgia Attorney General is a 

constitutionally created position 

responsible for providing legal advice and 

services to the Governor and the state’s 

executive branch, the Office of Legislative 

Counsel is a statutorily created position 

(with certain duties under Georgia’s 

Constitution) responsible for providing bill 

drafting services, legal advice, and other 

legal services to the General Assembly and 

its members.
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39The Main Takeaway? 

(Subject to Some Limitations)



Questions?
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